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Boston business litigator Kurt B. Fliegauf helped 
establish important guardrails in 2021 for 
attorneys and other employees looking to leave 

their current jobs to start competing law firms or 
businesses.

Fliegauf represents the aggrieved firm in Governo 
Law Firm LLC v. Bergeron.

On April 9, the Supreme Judicial Court ordered 
a new trial for Fliegauf ’s client on its claim that 
six former Governo partners incurred Chapter 
93A liability by copying proprietary databases and 
electronic files in leaving to form a competing Boston 
asbestos and toxic tort defense firm, CMBG3 Law.

While a Suffolk Superior Court jury in 2019 
awarded the plaintiff firm $900,000 on its claim for 
conversion, the jury rejected the Chapter 93A claim. 
In obtaining a new trial, Fliegauf convinced the SJC 
that the trial judge had impermissibly excluded from 
the jury’s consideration of the 93A claim the conduct 
of the six partners while they were still employed at 
Governo — which was when the copying occurred.

Fliegauf says the lessons to be drawn for attorneys 
who are considering a change of scenery are simple. 

“If you’re uncertain as to who owns the property, 
leave it and sort it out later,” he says. “Be open 
and transparent with the old firm. You have to 
communicate. Don’t act unilaterally and hope that 
you won’t get sued. Now that Chapter 93A applies, it’s 
much more likely that suit will be filed.”

***

Q. What is the status of your client’s case 
against the defendant attorneys in the after-
math of the SJC’s decision?
A. Since suit is ongoing, I am limited in what I can 
say. We have a trial on the Chapter 93A claim starting 
on March 21. The trial court reopened discovery in 
October, after the defendants’ new counsel disclosed 
that the defendants had not deleted all of the converted 
property, which the court had ordered shortly after 
the first trial. We’ve filed a contempt action in light of 
that disclosure. The judge said that will be heard at the 
same time as the trial on the 93A claim.

Also, we have pending a partial motion for summary 
judgment as to liability under 93A.   

The argument there is that the jury’s finding that the 
defendants converted Governo Law Firm’s property, 
and wrongly profited by $900,000 as a result, is binding 
and establishes that they intentionally engaged in 
unfair business practices as a matter of law.

Q. How does the SJC’s decision clarify the law 
in terms of a departing employee’s potential 
liability for unfair and deceptive trade practices 
under 93A?
A. Before the SJC’s decision, the assumption of most 
lawyers who practiced in this area was that Chapter 
93A did not apply as a matter of law any time an 
employee harmed her employer. Chapter 93A requires 
the harm to occur in “trade or commerce.” [The SJC’s 
1983 decision in Manning v. Zuckerman] said [93A] 
just doesn’t apply to acts arising out of the employment 
relationship.

But in looking at the case law very closely, we saw 
that the precedent wasn’t black and white. It’s not 
enough to say that someone’s an employee. You have 
to look at the nature of their actions to see if it was 
trade or commerce. If one business stole another 
business’s property, not many people would have a 
hard time saying that’s a 93A violation. So why should 
a defendant be exempt from 93A for converting 
property just because she happened to be an employee 
at the time of the conversion?

We recognized [a need for] the SJC to clarify the 
law, so we sought direct appellate review. Now the 
law is clear. If an employee converts property from 
her employer and uses the property in the course of 
business, she can be liable under 93A.

Q. Your client’s case involves the alleged 
misappropriation of a law firm’s proprietary 
information. To what other forms of “unfair and 
deceptive” conduct could you see Governo Law 
being applied?
A. In addition to the conversion of property, the 
court said it would also apply to trade secrets, which 
were not at issue in our appeal. You’d have to have 
somewhat unusual facts where an employee harms her 
employer, but in competition with the employer. With 
the right facts, though, I can see other business torts, 
like tortious interference, serving as the basis for a 93A 
claim. 

Q. What does the SJC’s decision in your client’s 
case tell attorneys in particular?
A. I don’t believe the SJC’s decision changed the law in 
terms of what lawyers are expected to do when they 
leave one firm to join another or start their own. The 
SJC’s [Meehan v. Shaughnessy] decision came out years 
ago, [making] it clear that it’s OK for lawyers to start 
their own firm and it’s OK to prepare to compete, but 
you also have to be loyal to your current firm until you 
leave. You can’t solicit clients. Obviously, you can’t steal 
your firm’s property. All that was established.

We were able to prevail in the first trial without the 
benefit of 93A. What the decision here does is really 
up the ante when a lawyer crosses the line. Now that 
lawyer is potentially liable under 93A. That means he 
may have to pay a law firm’s attorneys’ fees. And he 
may have to pay multiple damages.

Q. What does the decision mean for law firms 
in terms of their ability to be compensated for 
wrongful conduct by departing attorneys?
A. It incentivizes law firms to enforce their rights. 
Litigation is expensive and time-consuming. If there’s 
an opportunity to recover attorneys’ fees and multiple 
damages, a law firm is more likely to say, “Yes, let’s go 
ahead and file suit.” 

Q. Does the SJC’s decision leave key issues un-
resolved for future cases to decide in terms of 
employee liability under 93A??
A. As written, the decision concerns the conversion of 
property or trade secrets. I’m curious as to whether 
this could be expanded to other business torts. One 
area it would be interesting to see how the court rules 
concerns the breach of employment contracts.

Q. Why was it important for the SJC to recognize 
the relevance of an employee’s pre-separation 
conduct with respect to claims under G.L.c. 93A, 
§11?
A. An employer can protect itself from business 
competitors. They can lock the door. They can change 
passwords. They are more vulnerable to employees 
who are secretly planning to compete or actively 
competing against the employer. When an employee 
violates the employer’s trust in the business context, 
the harm can be tremendous.

The Legislature wanted to deter unfair business 
practices under Chapter 93A. They didn’t say that 
employees are exempt from it. It’s important that the 
Supreme Judicial Court recognized the Legislature’s 
intent to deter this kind of activity.

— Pat Murphy

“What the decision here does 
is really up the ante when a 

lawyer crosses the line. Now 
that lawyer is potentially 

liable under 93A.”
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Four years ago, federal prosecutors Zachary R. 
Hafer and David G. Tobin were asked to look into 
a tip that young entrepreneur Jasiel Correia — 

before being elected mayor of Fall River — had bilked 
investors in his business venture out of hundreds of 
thousands of dollars. Instead of using the money to 
develop his business-to-consumer app “SnoOwl,” 
Correia supposedly used the money to fund a lavish 
lifestyle and burgeoning political career.

Though the case didn’t look promising at first, 
Correia apparently stole from people he was close to 
— a fact that the prosecutors thought justified federal 
involvement.

Once Correia had to admit publicly that he was 
under investigation, leads started emerging that the 
mayor was operating a pay-to-play scheme in which 
marijuana businesses paid huge sums in bribes in 
exchange for approval to operate in the city. What 
started as a fraud investigation expanded into a 
sweeping public corruption case.

Last September, a jury convicted Correia on 21 
counts of wire fraud, tax crimes, extortion and 
conspiracy. Correia, who was elected at age 23 and was 
just 29 at the time of trial, received a six-year sentence 
behind bars.

“I’m sure it shocked a lot of jurors that, in 2018, this 
kind of conduct still existed,” says Hafer, now a partner 
at Cooley in Boston. “We referred to it as ‘old-school 
Atlantic City-style corruption.’”

Tobin declined to be interviewed because of his 
ongoing prosecution of Correia’s onetime chief of 
staff for her role in the bribery scheme. However, the 
veteran prosecutor says it was a “tremendous honor” 
to represent the government in federal court.

“Every day I feel that the work we do at the U.S. 
Attorney’s Office works toward creating a safer and 
more just community,” Tobin says. “What more could 
a blue-collar kid from Dorchester ever want?”

***

Q. What was your initial reaction when you were 
first told to look into the SnoOwl allegations?
HAFER: It didn’t seem altogether promising. But as we 
pursued various investigative leads pretty early on, it 
became clear he had stolen these investors’ money. 
There are the Principles of Federal Prosecution that 
guide decisions when to bring a case, and a lot of 

things that are technically federal crimes do not get 
prosecuted as such. But one factor here was that Jasiel 
Correia had very close personal relationships with 
some of these investors and nevertheless had stolen 
large sums of money from them. That, to us, was an 
aggravating factor.

Q. What could the ramifications have been had 
the government not achieved convictions for 
the defrauding of investors and the public cor-
ruption?
HAFER: [Correia] was regarded as a rising political star 
in Massachusetts, and I’m sure his star would have 
continued to rise. The evidence at trial showed that 
within just months of him being elected mayor, the 
shakedown of marijuana vendors began. It’s hard to 
imagine what self-constraints there would have been 
on someone that brazen if he continued to ascend to 
higher office. My own view is that had he gotten away 
with this, he would have been emboldened by it.

Q. What was the most daunting or challenging 
aspect of the case for you? 
HAFER: We had a lot of witnesses with baggage who 
either conspired with Correia or received immunity 
regarding their testimony. [Correia’s attorney, 
Kevin J. Reddington,] very ably cross-examined 
those witnesses. In addition, this was a historical 
investigation. There was no wiretap evidence, there 
were no surveillance cameras, there was no undercover 
agent, and no witnesses had worn a wire to catch any 
of this in real time. And to a large extent, the proceeds 
were given in cash and not traceable. For the SnoOwl 
portion, we had the receipts. But for the corruption 
portion, the jury really had to believe the witnesses.

Q. How did you overcome those obstacles?
HAFER: We corroborated details large and small. If a 
witness remembers a particular bank transaction on 
a given day, even if it’s not directly related to a crime 
at issue, and you can subpoena the bank and find 
that transaction, you’ve corroborated the witness on 
something. We didn’t have wiretaps, but you can get 

historical call records from the phone companies. If 
a witness remembers talking to the mayor on a given 
day and phone records show they in fact talked, that’s 
corroboration.

Q. What would you consider to be the key to 
conviction in this case?
HAFER: There was just too much evidence at the end 
of the day. I think also that the evidence in any case 
where the federal government gets a conviction 
beyond a reasonable doubt has to have the ring of 
truth to it. The sum total of the evidence here made 
sense. 

Q. You asked for an 11-year sentence. Some 
might say that’s kind of excessive given Mayor 
Correia’s youth and the fact that he was a 
non-violent first offender. Some might even say 
the six years he got was excessive. How would 
you respond?
HAFER: We put a lot of thought into our sentencing 
recommendation and looked at several recent 
precedents both in the District of Massachusetts and 
across the country for remotely comparable conduct. 
And it was really hard to find any case as brazen as 
this one. We looked at the [former House Speaker] Sal 
DiMasi case, and he received a sentence of eight years 
for far less in terms of the dollar amount of corruption.

Q. Shouldn’t the government also have gone 
after the entities that paid the bribes?
HAFER: Anytime you’re building a case like this, you 
have to make the judgment as to how to treat the 
people involved in the case. In this particular case, we 
didn’t have video, wires or intercepted phone calls. So 
someone like a marijuana vendor who paid a bribe, if 
they don’t want to talk to me, I can’t make them talk 
unless they’re immunized.

Q. You’ve been involved in other high-profile 
prosecutions, including James “Whitey” Bulger 
and the capital retrial of serial killer Gary Lee 
Sampson. Where does the Correia prosecution 
rank?
HAFER: Corruption cases are notoriously difficult 
to prove, so being part of a consequential one was 
rewarding. And what happened to the victims of 
Bulger and Sampson is just incomparable to really 
anything else. So it’s really hard to compare them.

— Eric T. Berkman

“We referred to it as ‘old-
school Atlantic City-style’ 

corruption.”
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MERRILL SHEA 

Tax attorneys looked on anxiously last spring 
as Boston attorney Richard L. Jones sought 
to convince the Supreme Judicial Court that 

Massachusetts taxpayers had a statutory right to 
apportion sales tax on software based on where it was 
used.

The dispute originated from a 2005 amendment to 
G.L.c. 64H, §1, the state statute governing tax on retail 
sale of tangible property.

That year, the Legislature eliminated the distinction, 
for sales tax purposes, between software sold in 
tangible form, such as a disk, and software delivered 
electronically. In doing so, it also empowered 
the commissioner of revenue to create rules for 
apportioning tax in instances in which software is 
transferred for use in more than one state.

In 2006, the commissioner subsequently issued 
a regulation stating the ability to apportion in such 
circumstances and creating specific procedures for 
taxpayers to do so. Specifically, the commissioner 
created two processes: one in which the purchaser 
could provide a special certificate to the vendor 
before the sales tax return was due and then assume 
the obligation to report and pay the apportioned use 
tax itself, and one in which the vendor could remit 
just the apportioned tax if the purchaser provided a 
certification identifying the right amount based on 
Massachusetts use.

Jones’ clients, Oracle and Microsoft, had collected 
and remitted Massachusetts sales tax on the entire 
sales price of software they sold to a Massachusetts-
based company. When the vendors learned most of 
the end users were out of state, they filed abatement 
applications and sought a refund.

The commissioner denied the abatements on 
grounds that the vendors did not follow the process set 
out in the 2006 regulation.

But the SJC reversed, rejecting the commissioner’s 
argument that amended Chapter 64H, §1, gave it the 
power to decide not only the process for apportioning 
taxes on software transferred for use in more than one 
state, but whether they can be apportioned at all.

Jones says the decision is important for taxpayers 
in the same boat as his clients — an increasingly 
common scenario — but also because it reaffirms the 
Legislature’s sole authority to determine tax policy in 
the commonwealth. 

“The SJC made clear that while the commissioner is 
authorized to implement and enforce existing state tax 
laws, by operation of the Massachusetts Constitution 
and our statutory scheme, the commissioner is not 

permitted to make substantive tax policy decisions on 
its own, and it cannot be delegated that authority,” he 
says.

***

Q. What was your initial reaction to the case 
when you first became involved?
A. We were engaged and excited to work on it because 
we believed this was a case where an Appeals Court or 
SJC decision could serve as guidance on software sales 
tax issues for other states across the country. What 
we didn’t know exactly was what the commissioner’s 
arguments were going to be on appeal. Our approach 
to the case took on new life once we saw they were 
arguing that the statute didn’t afford taxpayers the 
right to apportion and that the Legislature had 
delegated to the commissioner the right to decide 
whether to allow apportionment.

Q. Why, in your opinion, is the SJC’s decision such 
an important one, not only for your clients but 
more broadly?
A. One reason is that the SJC addressed what the 
commissioner was and was not authorized to do. 
Only the Legislature can make substantive tax policy 
decisions. ... 

A second reason is that the decision offers guidance 
on how to apply sales tax on the sale of intangible 
property like software and, in particular, to which state 
those sales are properly sourced for sales tax purposes. 

The third reason relates to the commissioner’s 
argument that apportionment couldn’t be granted [in 
these types of software sales] if it was sought any time 
after the sales tax returns were originally due. But 
Massachusetts, like virtually every other state, has a 
statute allowing all taxpayers to amend their returns 

and seek a refund for incorrectly overpaid tax. That’s 
the abatement process, and taxpayers have a three-year 
statute of limitations. The SJC correctly found that the 
commissioner wasn’t permitted to deny taxpayers their 
statutory abatement and refund rights in this instance. 

Q. What might the ramifications have been had 
the SJC gone the other way?
A. Taxing authorities in Massachusetts and elsewhere 
might feel like they are authorized to curtail rights that 
would otherwise be afforded to taxpayers. 

Q. What was the most daunting aspect of this 
case for you? 
A. It was important to convey to the justices, who are 
not tax specialists, how the sales tax collection and 
abatement process works. The commissioner had 
argued that without a resale certificate, there’s no 
right to apportion. What’s well known in the state tax 
community — though perhaps not in the broader 
legal community — is that resale certificates are mere 
evidentiary items that shift the burden of proof [for 
a determination of apportionability], but they are 
not prerequisites. The justices fortunately seemed to 
appreciate the distinction.

Q. Critics might say that if the Legislature meant 
for apportionment to be a “right,” it would have 
said so. How would you respond?
A. I can understand the position that the Legislature 
could have drafted the statutory language more clearly. 
But there is no other way to interpret the statute. The 
commissioner argued that it was delegated the right 
to decide whether to allow taxpayers to apportion. 
However, that cannot be correct because under the 
state constitutional framework, the commissioner can’t 
be delegated that kind of authority. The commissioner 
has the option to make regulations to explain more 
clearly how a taxpayer apportions, but even if no 
regulations were ever issued, the right to apportion 
would still exist as a matter of statute.

Q. It’s also easy to imagine people saying, “Hey, 
it’s up to you to be aware of the regulations, so 
don’t expect the court to bail you out when you 
don’t comply.” Why are they wrong?
A. Contrary to the commissioner’s arguments, there 
was no failure to comply with the regulation in this 
case. What the regulation does is give taxpayers the 
opportunity to provide an apportionment certification, 
which, if provided in time, relieves the software vendor 
of the burden to prove [during the abatement process] 
that the software sale was apportionable. 

— Eric T. Berkman

“The SJC made clear that 
while the commissioner is 
authorized to implement 

and enforce existing state 
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In 2021, Worcester attorney Lisa M. Neeley laid claim 
to two decisive victories before the Supreme Judicial 
Court in what elder law practitioners have labeled 

MassHealth’s “war on trusts.”
First, Neeley represented the plaintiff in Guilfoil v. 

Secretary of the Executive Office of Health & Human 
Services. Last February, the SJC decided that when a 
property has been transferred entirely into a nominee 
trust, that property is not a countable asset that affects 
whether a person retaining a life estate in the property 
is eligible for Medicaid long-term care benefits.

In July, Neeley handed MassHealth its second big 
loss of the year in Fournier v. Secretary of the Executive 
Office of Health & Human Services. The SJC in that 
case decided that a Medicaid applicant’s limited power 
to appoint trust principal to a nonprofit or charitable 
entity did not render those assets “countable” for 
purposes of determining her eligibility for long-term 
care benefits.

Winning big cases before the SJC is becoming 
almost routine for Neeley.

The attorney set the stage for her most recent 
successes in a 2017 case, Daley v. Secretary of the 
Executive Office of Health & Human Services. Daley 
gripped the attention of estate planners, with the court 
ruling that terms of an irrevocable trust granting a 
Medicaid applicant either a right of use and occupancy 
or the retention of a life estate did not render the 
equity in the applicant’s primary residence a countable 
asset.

Despite those great feats of lawyering, Neeley seems 
to get more satisfaction out of the fact that Medicaid 
applicants across the state get to sleep easier at night.

“People are seeing applications with trusts getting 
allowed, which is really good because these situations 
are so difficult for clients and their families,” she says.     

***

Q. Is there any end in sight to MassHealth’s so-
called war on trusts?
A. I actually think that, yes, for the first time in many 
years there is an end in sight. That’s especially true 
with the Fournier decision. That issue — the power 
of appointment to charities and nonprofits — was 
creating denials [of benefit applications] in almost 
every trust. For the first time in many years, I only 
have a couple of these cases pending. 

Q. So your string of wins in Daley, Guilfoil and 
Fournier has resulted in a change in policy on the 
part of MassHealth in terms of the use of trusts 
for Medicaid planning?
A. It definitely has affected the [MassHealth] policy. In 
remembering back, I didn’t even have any kids when I 
first started working on these cases. My kids are now 6 
and 7.

Initially, what would happen is that you would 
submit an application with the trust. Then it would get 
denied. After going to [an administrative] hearing, you 
would get handed this huge memo from MassHealth 
with 20 reasons why your client’s trust was [a 
countable asset]. It was really challenging.

With these victories, these arguments are getting 
picked away one by one. With every successive 
decision, the court has made it clearer what these 
trusts were designed to do and what the limitations are 
that have to be respected by MassHealth.

Q. Do you believe that in this string of decisions 
there was an underlying message sent by the 
SJC to the agency?
A. In my favorite quote from the Fournier decision, the 
court said that in order for these trusts to be countable 
there has to be a “direct path” of principal from the 
trustee to the applicant. What the SJC caught onto as 
they saw more and more of these cases was that these 
arguments [MassHealth was making] were mostly 
hypothetical, [describing] multi-step transactions 
in which, for example, a trustee would have to give 
money to a child and then the child would give it back 
to the parent.

Really, these trusts have been allowed under federal 
Medicaid law for decades. What the SJC was saying is 
that these trusts are allowable. There are limitations 

for them to be used, but as long they are drafted 
within those limitations, they need to be permitted as 
planning tools.

Q. What is the significance of Fournier?
A. I see Fournier as closing the loop on these cases. 
Daley left open the issue of [a trustee’s] power of 
appointment to charities and nonprofits. I read 
Fournier’s statement that, for trust assets to be 
countable, there must be a direct path of principal 
from the trustee to the applicant for benefits as a 
message to MassHealth that [the agency] can no longer 
concoct the hypothetical scenarios involving multi-
step transactions. To be countable, [the terms of the 
trust must allow the applicant] to get principal directly.

Q. What do these victories before the SJC mean 
to you on a personal level?
A. These cases mean a lot to me because they mean a 
lot to my clients. I enjoy dealing with these technical 
legal issues intellectually, and I love arguing the cases. 
But what motivated me all these years was my clients 
and how affected they were by what MassHealth was 
doing, by how upset they were. These are individuals 
who are middle class. Their home is their greatest 
asset. It means so much to them. That’s why they did 
this planning. To have to tell them that this isn’t going 
to work and that MassHealth is going to take the full 
value of their home is heart-wrenching. 

A lot of it, too, was that most of these individuals 
had passed away [while their cases were pending], 
so I always argued as if the client was standing there 
and I was helping protect something that had great 
meaning. I was arguing for their children and family 
members. And they were very determined to continue 
on because they knew it was what their parent wanted. 
If it wasn’t for my clients wanting to fight these issues, 
these cases wouldn’t exist.

Q. Do you see any unresolved Medicaid planning 
questions on the horizon for the SJC to decide in 
terms of trusts?  
A. MassHealth might disagree, but I don’t see how 
that’s possible after the two decisions from the court in 
the past year. Whether MassHealth is going to pursue 
[any remaining arguments] as a basis for denials of 
trusts remains to be seen. I haven’t had any new cases 
cross my path since July. 

— Pat Murphy

“What motivated me all these 
years was my clients and 

how affected they were by 
what MassHealth was doing. 

These are individuals who are 
middle class. Their home is 

their greatest asset.”

LISA M. NEELEY
Mirick O’Connell

MERRILL SHEA 
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The Supreme Judicial Court in August 2021 
paved the way for Juvenile Court judges to take 
significant action in ensuring that the Department 

of Children and Families provides parents and 
children the assistance they need to resolve the reasons 
for their separation, and to take reparative measures if 
DCF fails to do so.

Ann Balmelli O’Connor, managing attorney 
for the Committee for Public Counsel Services in 
Worcester, represented a mother with severe cognitive 
impairments in Care of Protection of Rashida. 
DCF contended that Juvenile Court judges had no 
discretion to consider “reasonable efforts” motions 
outside of those undertaken at the annual hearings 
established by G.L.c. 119, §29C.

But the SJC permitted a party to file a motion for 
a determination of reasonable efforts at other times, 
finding that to adopt DCF’s proposed interpretation 
would change the purpose of permanency hearings, 
which “are more comprehensive than reasonable 
efforts determinations and require significantly more 
preparation and scheduling coordination,” SJC Justice 
Scott L. Kafker wrote.

“Rashida” (a pseudonym) was born around Jan. 
29, 2020. Based on a report alleging the mother 
was unable to care for Rashida, DCF was awarded 
temporary custody during an ex parte hearing on Feb. 
3. 

On Sept. 15, 2020, the mother, whom DCF 
determined had not satisfied the requirements of its 
action plan, filed a motion for a determination that 
the department committed a breach of its legal duty 
to make “reasonable efforts to make it possible for the 
child to return safely to [her] parent.” 

A Juvenile Court judge denied her motion, and a 
single Appeals Court justice denied her petition for 
interlocutory review. But the mother subsequently 
filed a motion for reconsideration, requesting that the 
Appeals Court justice report a question regarding a 
judge’s discretion to determine reasonable efforts more 
than once a year.

On Jan. 15, 2021, the justice reported four related 
questions to the Appeals Court, and the SJC accepted 
the mother’s application for direct appellate review. 

***

Q. Prior to Rashida, what relief was available for 
parents who wished to challenge DCF custody, 
outside of a yearly review session?
A. Since 1995, it has been difficult for children and 
parents to obtain meaningful judicial review of 

decisions DCF has made as a child’s custodian. In 
two cases that year, Care and Protection of Jeremy 
and Care and Protection of Isaac, the SJC held that 
DCF’s choice of a particular residential facility for a 
child in its custody was reviewable only for abuse of 
discretion. On the basis of dicta, DCF argued that the 
holdings extended to pretty much everything DCF did 
or decided to do. From that point, for more than 20 
years, Juvenile Court judges afforded great deference 
to DCF’s actions, and largely rejected children’s 
and parents’ requests for more rigorous review and 
intervention.

In 2017, in Care and Protection of Walt, the SJC 
held that where DCF removes a child from the home 
without first making reasonable efforts to avoid doing 
so, the court can enter orders to remedy the harm 
from DCF’s failure. In Rashida, the court both clarified 
that its holdings in Jeremy and Isaac were limited to 
residential placement decisions, and held that the 
Juvenile Court can determine on a child’s or parent’s 
motion — filed at any time during a case — whether 
DCF has made or is making reasonable efforts to 
reunify a family, and enter remedial orders if the court 
finds that it has or is not.

Q. On what basis was your client’s motion initial-
ly denied by both the Juvenile Court and Appeals 
Court? 
A. The Juvenile Court judge first said that she was 
denying Rashida’s mother’s motion because the statute 
under which it was brought — G.L.c. 119, §29C — did 
not, in her view, permit her to determine whether 
DCF made reasonable efforts toward reunification 
outside of a hearing under Chapter 119, §29B. That 
hearing generally is held one year from the date 
DCF petitioned for custody of the child and every 12 
months thereafter.

Later, in written findings, the judge said that she 
denied the motion because the parties had litigated 
whether DCF had made reasonable efforts to avoid 
removal at the temporary custody hearing months 
earlier. The Appeals Court single justice denied the 
petition because she did not find that Rashida’s mother 
had shown that the trial judge abused her discretion. 

Q. What “reasonable efforts” did DCF fail to 
make in this case that ultimately compelled the 
court to rule in your favor?
A. The court did not decide the case on the merits. 
Instead, the court focused on the legal questions 
reported by the single justice.

Q. Has your client’s custody situation been 
resolved? 
A. Because the case is impounded, I cannot give any 
information that is not already in the public domain.

Q. Rashida involved special circumstances con-
cerning mental impairment. Do you expect this 
ruling to have an impact beyond the parameters 
of cases like yours, and why?
A. DCF typically removes children from poor families. 
Living in poverty is a daily source of trauma, and 
family separation further traumatizes children and 
parents. At the beginning of most cases, then, DCF is 
dealing with children and parents who are suffering 
from trauma. Many parents have other challenges, 
too, including substance use disorders, disabilities and 
limited English proficiency. Far too many of them had 
suffered in DCF foster care when they were children, 
which often triggers feelings of mistrust for DCF staff 
and foster parents. 

To make reasonable efforts to reunify a family 
it has separated, the law requires DCF to carefully 
tailor the services and assistance it provides to each 
child’s and parent’s particular needs. The holdings of 
Rashida apply to, and should benefit, all of the families 
DCF works with. Since the case came out, many 
Juvenile Court judges have acted on their authority to 
meaningfully evaluate and, where necessary, correct 
DCF’s efforts to reunify families. Knowing that judges 
have that authority has led DCF to self-correct in some 
cases. 

I am hopeful that the legacy of Rashida will be that 
every family that DCF separates will be given a full 
and fair opportunity to remedy the circumstances that 
led to their separation and reunify as a strong, healthy 
family. That always has been their due, and the SJC has 
gone a long way toward making it possible.

— Matt Yas

“I am hopeful that the legacy 
of Rashida will be that every 

family that DCF separates 
will be given a full and fair 
opportunity to remedy the 
circumstances that led to 

their separation and reunify 
as a strong, healthy family.”

ANN BALMELLI O’CONNOR
Committee for Public Counsel Services
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The beginning of the COVID-19 pandemic began a 
period of confusion and fear for many across the 
country, with uncertainty about how to go about 

daily life. 
For Boston lawyers Brien T. O’Connor and William 

L. “Rob” Roberts, March 2020 also launched one of 
the most challenging and rewarding projects of their 
careers. 

As the state shut down, a coalition of the American 
Civil Liberties Union of Massachusetts, Committee 
for Public Counsel Services and Massachusetts 
Association of Criminal Defense Lawyers filed an 
emergency petition with the Supreme Judicial Court.

The petition requested that the SJC “reduce the 
numbers of people who are now in or who will enter 
Massachusetts jails, prisons and houses of correction” 
due to the pandemic’s “mortal harm” to incarcerated 
people, corrections staff and the community.

The very next day, the SJC tapped O’Connor as 
special master for the case. Tasked with negotiating 
a settlement between the parties — the petitioners; 
the district attorneys and sheriffs for each of the 14 
counties; and representatives from the Trial Court, 
Parole Board, Department of Correction and Attorney 
General’s Office — and making recommendations to 
the court on how to handle the case, O’Connor quickly 
formed a team of fellow Ropes & Gray partners, 
associates and paralegals and got to work. 

What the team didn’t realize is that it would spend 
almost two years involved in the case, tallying roughly 
3,500 hours by November 2021.  

“Sometimes situations present themselves where 
there is no easy answer,” O’Connor says. “We all had 
to think creatively and come together, irrespective of 
what side of the ‘v’ we were on.”

***

Q. How did you become involved in the case?
O’CONNOR: About 7 p.m. on March 24, 2020, I received 
a text from Chief Justice [Ralph D.] Gants. He told 
me about the petition and said he thought it would 
be a perfect opportunity for me and Ropes & Gray to 
help out. Things started moving really quickly. We got 
conflicts cleared and as soon as the firm’s Pro Bono 
Committee gave us a green light the next day, I put 
together a team. 
ROBERTS: I jumped at the opportunity. I felt like it 
was exactly the kind of thing Ropes should be doing, 

given our place in the community and the resources 
we could bring to bear. It was also a chance to be 
involved during those really uncertain early days of the 
pandemic, when we were all trapped at home and had 
no idea what was going to happen next. 

Q. Where did you begin when faced with such a 
monumental task?
O’CONNOR: The first thing we did was take a look 
around the country at other states and the federal 
system to see if there were any ideas or information 
that we could gather. We also needed to get all the 
parties together for a discussion. 
ROBERTS: The SJC’s order gave us about five days to 
negotiate with all the parties before we needed to put 
together a report and recommendation on how the 
entire commonwealth should deal with this issue. It 
was fascinating to see how all the different parts of 
the criminal justice system interacted with each other, 
particularly at such an early stage of the pandemic. 

When the petition was first filed, there were 
less than 1,000 confirmed cases of COVID in 
Massachusetts. It was such an uncertain time, and yet 
we still had to navigate a workable solution that we 
could propose to the court. 

Q. With so many different perspectives and 
backgrounds, how did you reach an agreement 
that worked for everyone?
O’CONNOR: There was a lot of haggling and negotiating 
with all of the parties. We got a lot of agreement 
on many of the issues, but things weren’t always 
unanimous. We can’t just open the doors to prisons 
and let inmates out because there is a deadly virus. On 
the other hand, we have a deadly virus and we have 
to do everything we can to protect the health of the 
inmates, officers and others.  
ROBERTS:  What struck me from those early days — 
and all the way through October 2021 — was how 
genuinely everybody from all sides came at this 

problem and wanted to do the right thing for people 
detained, or in prisons or jails, despite all the different 
perspectives. Everyone had the same goal.

Q. After your report and recommendation was 
submitted, the SJC published an opinion that set 
forth the process and procedures. Was that the 
end of your work?
O’CONNOR: We were very involved in the continuing 
process. One part involved the correctional facilities, 
which reported data on a weekly basis such as 
the number of infections, testing and, later on, 
vaccinations. We packaged the information and put 
it into a report. Through 2020 and into 2021, we 
probably had around 60 weekly reports, followed 
by three or four monthly reports after the state of 
emergency was lifted by Gov. [Charlie] Baker in June 
of 2021. 

The other big thing that we were doing was holding 
weekly calls with the different segments of the law 
enforcement and defense bar community where we 
would discuss the data and any other specific concerns 
that might be raised, whether legal or factual. It was a 
chance for the parties to work through various issues 
that came up. 

Q. What was the biggest challenge working on 
the case?
ROBERTS: To me, the biggest challenge was that first 
week. We were all adjusting to working from home 
and then jumped into seven or eight hours of calls 
while simultaneously trying to do the research on 
complicated, novel legal questions and draft a report 
and recommendations in about a week. 

Q. Where do things stand with the case today?
O’CONNOR: Even after Gov. Baker terminated the state 
of emergency, we let everyone know that we were 
going to stay on the job. The parties willingly agreed to 
do monthly reporting even though no reporting was 
required from July through October. Ultimately, Rob 
and I spoke with Justice [Frank M.] Gaziano in late 
fall and we all agreed we could stand down. We realize 
that the world continues to change — look at Omicron 
— and who knows what is going to be necessary. Right 
now we’re very hopeful that there won’t be a need for 
a new petition or continuing a process that involves 
us. We are very happy we have been able to participate 
and appreciate the SJC putting this task in our hands. 

— Correy E. Stephenson

“We all had to think 
creatively and come 

together, irrespective of 
what side of the ‘v’  

we were on.”

BRIEN T. O’CONNOR and WILLIAM L. ROBERTS
Ropes & Gray

BRIEN T. O’CONNOR (LEFT) WITH COLLEAGUE WILLIAM L. ‘ROB’ ROBERTS MERRILL SHEA 
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The U.S. Supreme Court may yet have the final 
word. But for now, Margaret DeWeese-Boyd, 
a former professor of social work at Gordon 

College, can continue to pursue her claims that the 
school unlawfully retaliated against her after she 
vocally opposed its LGBTQ+ policies.

For that, she has Hillary Schwab to thank.
The question of just how broadly religious 

institutions like Gordon, a private Christian liberal arts 
college, can characterize their employees as “ministers” 
has attracted the Supreme Court’s interest before, most 
recently in the 2020 case Our Lady of Guadalupe Sch. v. 
Morrissey-Berru.

But, as the Supreme Judicial Court noted when it 
decided DeWeese-Boyd v. Gordon College, et al., on 
March 5, 2021, the Supreme Court had yet to speak to 
a situation like DeWeese-Boyd’s, where Gordon had 
given her “the responsibility to integrate religious faith 
into instruction and scholarship that would otherwise 
not be considered ministerial.”

Some — including religious groups that have filed 
amicus briefs, hoping to pique the Supreme Court’s 
interest in reviewing the SJC’s decision — believe 
that courts should simply defer to an institution’s 
classification of its own employees.

But as Justice Scott L. Kafker wrote for the court, “It 
is our understanding that the ministerial exception 
defined by the Supreme Court is more circumscribed.” 

While the Supreme Court decides whether to 
grant certiorari and put that “understanding” under 
the crucible, Schwab is hoping to see long-delayed 
progress made on litigating the substance of her client’s 
claim.

***

Q. When she first came to you as a client, what 
did you think about Professor DeWeese-Boyd’s 
case?
A. Honestly, the ministerial exception issue was not 
front of mind when I took the case. I was much more 
just interested in her advocacy on behalf of LGBTQ+ 
individuals in an environment that had explicit 
policies that were discriminatory. 

Q. Is it wrong to think of Gordon as being unique 
on the New England college landscape?
A. The thing that’s interesting both about evangelical 
Christianity and about liberal arts education within 
evangelical Christianity is it’s not as different from the 
tradition of liberal arts education in New England that 
we’re familiar with. In fact, the tradition of liberal arts 
education at Gordon College looks a lot like Harvard 

or Tufts or any of the liberal arts colleges here. It isn’t 
like bible college.

I think that there’s a concept that “evangelical” 
means “fundamentalist,” and it doesn’t. Just because 
you’re evangelical Christian doesn’t mean you adhere 
to a certain set of fundamentalist or conservative 
Christian ideas. That’s in some ways why this issue 
about LGBTQ+ rights is so interesting.

Q. Encompassed by the ministerial exception is 
the notion that Gordon requires its professors to 
teach from a “Christian perspective.” Can you do 
that with, say, math — or even social work?
A. There was a funny moment in my client’s deposition 
where defense counsel asked her about the people who 
teach biology at Gordon College. He said something 
like, “So, I assume that they teach creationism.” She 
said, “Oh, my gosh, I hope not. They’re not teaching 
biology as if it were drawn from the bible. They’re 
teaching biology.” [Gordon professors] might look at 
the world in a way that has an evangelical slant, but it’s 
not like the bible is the text for the course.

Q. How was the ministerial exception raised in 
the case?
A. The ministerial exception issue reared its head 
basically immediately. The defendant filed an answer 
and then a motion for judgment on the pleadings 
on the ministerial exception. That took six to eight 
months to be briefed and ruled on, and the court 
ultimately said no, we need a factual record on this 
issue. We can’t just rely on untested allegations of the 
defendant.

Then we did several months of discovery just on 
the ministerial exception, which was unfortunate for 
us, because we want to move the merits of the case 
forward. Even as we sit here today, we’ve done hardly 
any discovery on the underlying merits of the case. 

Q. When Gordon tried to reclassify all faculty and 
staff as “ministers,” there was something of a 
revolt, right?
A. Yes. I think there’s no question that Gordon 
College is making a concerted effort to insulate itself 
from liability for discrimination cases through the 
ministerial exception. This is one of the things that gets 
lost when you’re just focusing on the legal issue: that 
what the religious institution or the Christian liberal 
arts college is trying to do is be able to discriminate 
without consequence.

Gordon College has already established bible studies 
and prayer circles for their hourly employees so that 
they can say, “These people are performing ministerial 
tasks in addition to janitorial work or food service 
work.”

Q. Are you concerned with how eager this 
Supreme Court has seemed to be to take up 
“religious liberty” issues?
A. It’s a frustrating thing, to be honest, to hear 
something framed as “religious liberty” when 
what it’s being used for is to be able to be blatantly 
discriminatory against people because of their race, 
gender, ethnicity or sexual orientation. It’s frustrating 
that the rhetoric is obscuring the fact that people 
who work at these places are at risk of being without 
protection intended by the anti-discrimination 
statutes.

Q. In its cert petition, Gordon College tries to 
argue that there’s a circuit split. What do you 
make of that argument?
A. There just simply isn’t a split. They’ve dredged up 
some cases from the ’90s, but since then, in the past 
three or four years, the Supreme Court has issued 
two decisions on the ministerial exception, so there’s 
no lack of clarity in terms of what a lower court is 
supposed to do on it. 

The defendants are essentially asking the court to 
overrule its decisions on this issue and say, instead of 
applying a test, all you have to do is say, “It’s a religious 
institution; whatever they want to do is fine.”

Q. Outside of the cert petition, where do things 
stand for Professor DeWeese-Boyd now?
A. The case was originally filed because she was denied 
a promotion to full professor. Since the case was 
filed, her position has been terminated, so she’s no 
longer at Gordon College, and we are in the process 
of amending the MCAD complaint that we’ve filed 
asserting that the termination of her position was 
discriminatory and retaliatory.

— Kris Olson

“One of the things that 
gets lost … is that what 
the religious institution 
or the Christian liberal 

arts college is trying to do 
is be able to discriminate 

without consequence.”

HILLARY SCHWAB
Fair Work, P.C.

MERRILL SHEA HILLARY SCHWAB (LEFT) WITH CLIENT MARGARET DEWEESE-BOYD
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After a series of delays and a 20-day international 
arbitration hearing conducted entirely via Zoom, 
Wendy K. Venoit won a $237 million award in a 

contentious wrongful termination of a construction 
contract dispute in October 2021. 

The case centered around the construction of the 
Salem Harbor Energy Center project, a new power 
plant built in Salem to replace an old coal fire plant. 
Owner Footprint Power Salem Harbor Development 
contracted with Venoit’s client, Iberdrola Energy 
Projects, which took on responsibility for the 
engineering, procurement and construction of the 
project. 

But problems arose almost from the beginning, with 
the contract signed in December 2014 just before one 
of the worst winters on record in Massachusetts. 

Off to a slow start because of the weather, the project 
continued to hit speed bumps over the next three years 
until Footprint terminated the contract on April 15, 
2018, kicked Iberdrola Energy Projects off the site, and 
brought in a new contractor to complete the job.

With the help of a team including her then-
colleagues at Boston’s Hinckley Allen — Jared Cohane 
and Scott McQuilkin — Venoit overcame several 
major obstacles in pursuit of the multi-million-dollar 
award. 

Venoit, who has since left Hinckley Allen and joined 
Cozen & O’Connor in Boston, was diagnosed with a 
brain tumor and underwent three brain surgeries in 
2019, only to face delays in 2020 due to the COVID-19 
pandemic before the remote International Centre for 
Dispute Resolution arbitration hearing occurred.

After a 20-day all-Zoom hearing, the tribunal 
found that Footprint’s termination of the contract 
was wrongful, awarding Iberdrola Energy Projects 
damages, the return of its letter of credit funds, and all 
of its costs and attorneys’ fees. 

“I’ve been in this industry for 25 years now, and 
construction projects always go better when the 
parties work together and try to find solutions rather 
than engage in continual adversity and posturing,” 
Venoit says. “Yes, you have a contract, and yes, you 
need to protect your rights, but everyone needs to act 
reasonably and keep the big picture in mind or it ends 
up in a dispute.”

***

Q. What went wrong between the parties?
A. From early on, the owner was late in turning over 
the site to my client because demolition and site 
remediation work took longer than expected. There 
were also a lot of different conditions and obstructions 
underground that had to be addressed. My client had 
submitted several large change orders seeking both 

time and money, and the owner rejected almost all of 
them out of hand. The significant financial and time 
impacts on my client had gone uncompensated or 
unaddressed, and the owner hadn’t granted a single 
day of time extension for anything, which is unheard 
of on a project of this size and complexity. 

Q. What were some of the issues with the site?
A. A big issue was a city of Salem drain line that 
crossed the property. As part of the permit and 
agreement with the Massachusetts Department of 
Environmental Protection and the city, the drain line 
was supposed to be relocated outside the footprint of 
the plant. Despite that, the owner spent the next three 
years, and a lot of money, trying to find a way to avoid 
relocating it. It was a classic example of penny wise, 
pound foolish, and it caused a massive delay because it 
was an element of the permit. 

Things got very contentious, and in late 2017, the 
owner came up with a strategy to wait as long as 
possible and get the project essentially completed but 
withhold payment to my client, terminate and then 
take [my client’s] letter of credit, which was about $71 
million at the time, to use to complete the project. This 
was all evident in their internal correspondence, and 
the tribunal found it was a clear strategy that played 
a part in the determination that the termination was 
wrongful as a matter of fact and law.

Q. How did the dispute end up in international 
arbitration?
A. The day after termination, my client was notified 
that the owner was going to attempt to draw down 
our letter of credit. I immediately commenced 
an emergency arbitration based upon the dispute 
resolution clause in the contract, which called for 
[the International Centre for Dispute Resolution]. 
Footprint objected, arguing that the clause required 
the job to be fully and finally complete before the 
parties were allowed to arbitrate, and that because 

the project was ongoing, my client wasn’t allowed to 
commence arbitration. I was able to explain to the 
New York court that the issue was not for the judge to 
decide because it was a matter of arbitrability for the 
arbitrator to decide. Although they tried to appeal, we 
headed to arbitration.

Q. How did COVID affect the arbitration?
A. We did the entire hearing via Zoom. We had people 
in the Carolinas, California, Spain, the jungles of 
Brazil, with my whole team in the Boston office. We 
had an amazing Zoom coordinator who would bring 
up all the evidence, and when a witness testified, they 
would go into a standalone white room. I had never 
done a full-blown hearing where everyone was remote, 
but I developed a remote hearing protocol that I 
negotiated with opposing counsel that was very robust 
in terms of logistics. 

It went off without a hitch. I was very pleasantly 
surprised at how efficient and effective the entire 
process was. As I was questioning a witness, I could 
also see the faces of all three panelists, so I could 
really gauge their reactions. Plus, the whole thing was 
recorded so I could go back at the end of the day and 
replay segments. It proved to be an absolutely fantastic 
learning tool.

Q. What is the status of the arbitrator’s award 
now? 
A. The $237 million includes attorneys’ fees and costs, 
all of which we are trying to collect. I’m confirming the 
award right now in both New York and Massachusetts 
courts because Footprint has assets in both locations. 
Footprint has moved for vacatur, but I’m confident that 
motion will go nowhere. The tribunal decision was 
thorough, well-reasoned and legally unassailable. 

Q. What lessons can practitioners take from this 
case?
A. This case provides a strong takeaway for any lawyer 
advising a client about terminating or abandoning a 
contract: The default position should be “Don’t do it.” 
Proving that a breach was so material as to justify a 
termination of a contract —  particularly late in the 
day, as in this case — is virtually impossible to sustain. 
The same is true when clients tell me they are thinking 
of walking off the job. 

There is also an important message to be 
careful about sharp business practices. Taking an 
unnecessarily adversarial approach, on either side, 
tends to lead to disputes and situations can be avoided 
if the parties look for solutions instead of constantly 
posturing.

— Correy E. Stephenson

“This case provides a 
strong takeaway for any 
lawyer advising a client 

about terminating or 
abandoning a contract: 

The default position 
should be ‘Don’t do it.’”

WENDY K. VENOIT
Cozen & O’Connor
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Boston lawyer Tory A. Weigand worked for years to 
change the causation standard in Massachusetts 
tort cases. 

In February 2021, the Morrison Mahoney partner 
convinced the Supreme Judicial Court to do just that 
in Doull, et al. v. Foster, et al., when the majority of the 
court eliminated the substantial contributing factor 
instruction in circumstances when there is more than 
one legal cause of an injury — jettisoning a standard 
that had been in place for generations. 

“To have the opportunity to argue this position and 
prevail is very meaningful,” Weigand says. “Part of 
my practice over the last 30 years has been looking at 
issues and seeing if they need adjustment to stay with 
the times. It’s very important for practitioners to be 
able to look at a rule of law and be open-minded about 
whether it needs to be changed in a principled way, 
and not be afraid to present that as part of the case. 
This was one of those cases.”

Doull involved a medical malpractice claim against 
a doctor and nurse brought by the family of Laura 
Doull, who died at age 43 from complications relating 
to chronic thromboembolic pulmonary hypertension, 
a disease that involves the formation of blood clots in 
the lungs. 

In 2015, a Superior Court jury found the defendants 
negligent but not liable. Doull’s family appealed, 
arguing that the trial judge erred by instructing the 
jury to use the “but-for” causation standard rather 
than the substantial contributing factor test previously 
applied by Massachusetts courts in cases with multiple 
defendants. 

Siding with Weigand, the SJC affirmed the defense 
verdict in a 52-page decision, declaring the substantial 
factor test to be “unnecessarily confusing.” The court 
discontinued its application going forward and 
adopted the but for standard for most future cases. 

“This is a landmark case,” Weigand said. “The 
decision changed the law that had been in place for 
over 100 years in Massachusetts, providing further 
clarity and precision to an area that has always caused 
confusion with judges and practitioners.”

***

Q. If the substantial contributing factor stan-
dard was so confusing, how did it last for so 
long?
A. There is a long history to the relationship between 
the but for and substantial contributing factor 

standards, but the long and the short of it is that courts 
started to use the substantial contributing factor 
standard as an exception to the but for standard in 
cases involving multiple defendants. Over time, the 
limited exception began to take over the show, and but 
for was dropped altogether.  

Q. What was your biggest challenge in persuad-
ing the SJC to adopt your position?
A. The biggest challenge was overcoming the 
longstanding presence of the substantial contributing 
factor standard. There is comfort in the use of familiar 
terms, and I wasn’t sure if the SJC would appreciate 
the extent to which it has been misunderstood and 
misused. 

Q. Was it necessary to eliminate the substantial 
contributing factor standard entirely or was 
there a middle ground?
A. The SJC could have allowed for the continued use 
of the substantial contributing factor standard but 
made it clear that it was to be used in very limited 
circumstances and wasn’t meant to be the main test. 
On appeal, I sort of played both sides of the fence 
and argued that it didn’t matter which direction the 
SJC went; judgment should still be affirmed. But 
when pressed at oral argument, I explained that my 
approach, which comes from the Third Restatement 
[of Torts: Liability for Physical and Emotional Harm 
from the American Law Institute], which the ALI 
developed over time based on input from lawyers 
and academics, provides greater clarity and more 
precision for the jury on a fundamental element. The 
SJC showed foresight as one of the first courts in the 

country to adopt the ALI’s position outright. Over 
time, we are going to see more states following suit.

Q. Why now? What made the SJC reverse prece-
dent after so many years?
A. I think a lot of judges agreed that the but for 
standard provides a fairer and clearer way to present 
the issue to jurors but were reluctant to get away 
from their comfort zone and what has always been 
used. There has also been a push the last few years 
to simplify jury instructions. I think judges are very 
cognizant of that and really want plain instructions 
that are as short as possible. Doull falls into that 
endeavor. I also wouldn’t have been able to present to 
the SJC if my partner Noel Dumas hadn’t done such a 
great job convincing the trial court judge.

Q. In a concurrence joined by Justice Frank 
Gaziano, Justice David Lowy expressed concern 
that the majority opinion would “inure to the 
detriment of plaintiffs with legitimate causes 
of action while not clarifying the existing law of 
causation.” How would you respond?
A. My response would be that we are always looking 
to improve the law and provide greater clarity. We all 
get accustomed to doing things a certain way, but that 
doesn’t mean the law shouldn’t change with the times. 
It’s a delicate balance with stare decisis and the SJC 
being a common law court; it must constantly evaluate 
whether the law needs improvement. That is what the 
SJC did with the Doull opinion. 

Q. Will the impact of Doull be felt beyond med-
mal cases?
A. The reason this case will have such a significant 
impact is because it sets out the test of factual 
causation in any tort case, with one reservation for 
toxic tort cases. The SJC said in a footnote that the 
substantial contributing factor standard may still be 
used in that scenario, although the court also indicated 
that it would be open in the appropriate case to 
consider a new approach. Toxic tort cases are unique 
and often an inextricable tangle when it comes to 
causation. 

We will also see some additional litigation in this 
area because I think trial judges are going to be 
hesitant about applying Doull without some guidance. 
There is still some disagreement on how to convey 
what the SJC ruled on, so appellate courts are going to 
have to further clarify the exact instruction to give. It 
will take some time before this fleshes itself out.  

— Correy E. Stephenson

“The decision changed 
the law that had been in 

place for over 100 years in 
Massachusetts, providing 

further clarity and precision 
to an area that has always 

caused confusion with 
judges and practitioners.”

TORY A. WEIGAND
Morrison Mahoney

MERRILL SHEA 
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As of last November, David Rosenberg was thrilled 
to once again be in the automotive business rather 
than the litigation business, reports his attorney, 

Benjamin J. Wish.
But, as public filings reveal, getting to that point 

required Wish and his colleagues at Boston’s Todd 
& Weld to wage a war on multiple fronts to extricate 
Rosenberg from his relationship with business 
partners who were not who they seemed.

Rosenberg, a second-generation Massachusetts 
auto magnate, had not been looking to sell his Prime 
Motor Group when he was approached by a broker 
representing a subsidiary of GPB Capital Holdings.

Rosenberg subsequently agreed to sell 90 percent of 
his interest in Prime Motor Group. But he intended to 
remain very much involved in the dealerships’ day-to-
day business. The auto manufacturers with whom he 
had built trusted relationships — as his father, Ira, had 
before him — wouldn’t have it any other way.

But no sooner was their partnership forged did 
Rosenberg begin to figure out that all was not right 
with GPB. Rosenberg alleged that he first reported 
internally “massive past, ongoing and material 
financial improprieties” he had discovered. When 
that failed, he blew the whistle to the Securities and 
Exchange Commission. 

He tried to make a break from GPB, exercising a 
“put option” to sell his stake in the business. The only 
problem: GPB failed to deliver the first of four $5.9 
million payments he was due.

Rosenberg’s reward for reporting the alleged 
financial misconduct, according to the amended 
complaint he eventually filed, was to have his business 
partners fire him in retaliation for his whistleblowing.

Rosenberg was far from the only person to rue the 
day GPB Capital came on the scene.

The first shoe to drop was an administrative 
complaint filed by the enforcement section of the 
Securities Division of the Secretary of State’s Office on 
May 27, 2020. 

In February 2021, an indictment was unsealed in 
federal court in Brooklyn charging GPB Capital’s 
founder, owner and CEO and two associates with 
securities fraud, wire fraud and conspiracy.

In both cases, GPB was alleged to have engaged in a 
Ponzi scheme, making monthly distribution payments 
from other investors’ funds to mislead investors about 
how much revenue two of GPB’s investment funds 
were generating.

Thanks to Wish and his colleagues, Rosenberg’s 
story had a successful conclusion. In November, 
courtesy of an SEC filing, news of the $30 million 

settlement Wish and his colleagues had achieved on 
Rosenberg’s behalf became public.

But getting to that point was anything but easy.

***

Q. What claims did you bring against GPB and its 
principals?
A. Noting at the outset that everything I’m able to 
share has been alleged in public filings, the most 
straightforward part was the breach of contract for the 
put option and the implied covenant of good faith and 
fair dealing, where [Rosenberg] had a categorical right 
to be bought out of the business for upwards of $23 
million, and the company had not paid a cent.

Just as clear was that, by firing Mr. Rosenberg, they 
severely damaged the business in which Mr. Rosenberg 
retained a minority ownership stake because they 
breached agreements with manufacturers that 
designate him as a dealer-operator. In other words, 
they dealt a very severe blow, and potentially mortal 
blow, to the health of the business, which amounted to 

a breach of fiduciary duty claim. 

Q. How do we know that the rationale for firing 
Rosenberg was concocted and retaliatory?
A. Incredibly, there was a text message from one of 
the distributors of a manufacturer sending along the 
resumé of what one of the defendants in text called Mr. 
Rosenberg’s replacement, months before the business 
claimed that Mr. Rosenberg did anything wrong at all.

Q. How did the attorney general and SEC going 
after GPB affect your case?
A. It provided solid corroboration for Mr. Rosenberg’s 
allegations, but also gave the defendants a lever to seek 
to stop the entire case. When the indictment came 
down, the indicted individuals in the case, [founder, 
owner and CEO David] Gentile and [former managing 
partner Jeffrey] Lash, sought to stay the case. Every 

one of the corporate entities and every one of the other 
unindicted individuals also moved to stay the case.

That resulted in a firestorm of briefing and an 
argument before [Superior Court] Judge [Maynard M.] 
Kirpalani.

The court denied the motion to stay by all the 
entities and the unindicted individuals and granted it 
solely as to the indicted individuals.

Q. What other challenges did you face?
A. As is clear in our briefing throughout the case, our 
view of the other side’s strategy was “delay, delay, delay 
and delay some more.” That included initially, at the 
beginning of COVID-19, refusing to engage in remote 
depositions. 

The number of discovery motions overall that were 
filed in this case was wild. It was a more-than-two-
year-old case at the time it was settled, and we had 
been forced to file all manner of discovery motions in 
Massachusetts and across the country.

I don’t know if it was an eight- or nine- or 12-ring 
circus, but we had the Massachusetts action, we had 
our employment arbitration, eventually we had the 
New York lawsuit, and then we had motion practice on 
third-party discovery all over the country — in New 
Jersey, in Michigan, in California, in New York.

Q. What helped turn the corner to get this case 
resolved?
A. While I cannot guess what ultimately led to the 
resolution of the case, there are a few data points. We 
had a hearing teed up for a number of critical motions 
on which we expected to prevail, including to at long 
last depose the CEO and CFO and really look under 
the hood of what was happening at the business. We 
also at that time had understood from SEC filings 
that they were seeking to sell the network of car 
dealerships, and ultimately did sell to Group One.

Q. What will you remember most about this 
case?
A. What I will remember most about this case is what 
a privilege it has been to represent David Rosenberg, 
someone who is an incredibly successful entrepreneur 
and businessman but also a person who, when he saw 
what he understood to be serious financial misconduct 
— and frankly, at peril to himself — had the courage to 
stand up inside an entity that he had relatively recently 
joined as CEO and president and then, when push 
came to shove, went to the SEC. It’s rare that you get 
to represent someone who has so much to fight for, so 
much at stake, so clearly was doing the right thing, and 
deserved to win. 

— Kris Olson

“It’s rare that you get 
to represent someone  

who has so much to fight 
for, so much at stake,  

so clearly was doing the 
right thing, and  

deserved to win.”

BENJAMIN J. WISH
Todd & Weld
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